United States Court of Appeals 
for the 


District of Columbia Circuit 


TRANSCRIPT OF 
RECORD 


BRIEF FOR APPELLANT 


RAYMOND A. RIDLEY, Appellant, 


UNITED STATES OF AMERICA, Appellee, 


(Crim. No. 362-68) 


APPEAL FROM JUDGMENT OF THE 
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


February 14, 1969 
Brief Submitted By: 


Noel H. Thompson 

Suite 800,919-18th Street, N.W. 
Washington, D.C. 20006 

(Tele: 659-1920) 

Attorney for Appellant 
Appointed By This Court 


-i- 


QUESTIONS PRESENTED 


1. Whether arraignment of appellant without assistance of 
counsel precluded the court from exercising jurisdiction over him so 


as to make his trial and conviction a complete nullity? 


2, Whether appellant was denied his right to an impartial jury 
by virtue of the jury panel at voire dire being exposed to accounts of 
several crimes similar to, but unrelated to, the crime for which 
appellant was being tried, thereby requiring reversal of his conviction 


and a new trial? 


3. Whether failure to assist appellant in obtaining a missing 
eye witness important to the defense and lack of opportunity for defense 
counsel to interview a Government witness before he took the stand are 
so prejudicial to appellant's right to a fair trial that his conviction 


must be reversed and a new trial ordered? 


4. Whether appellant's sentencing by a judge other than the one 


who tried him entitles appellant to be resentenced by the judge who 


tried him? 


Appellant submits that as a matter of law, this Court should answer 


each of these questions in the affirmative. 


Tris case has not been previously before this court under the sane 


or similar title. 
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I, JURISDXCTIONAL STATEMENT 


The jurisdiction of this Court is invoked under 28 U.S.C. §1291 as 
an appeal from the judgment of the United States District Court for the 
District of Columbia imposing a prison sentence of up to three years for 
unauthorized use of a vehicle in violation of 22 D.C.C. §2204 following 


a jury finding of guilty on July 11, 1968. 
II. STATEMENT OF THE CASE 


At about 4:30 A.M., February 16, 1968, appellant and one Robert Wilson 
were arrested while in a grea 1966 Chevrolet sedan 1/ owned by William 
(Billie) Smith. 2/ The grand jury ignored the complaint against Wilson 3/ 
but indicted appellant who was subsequently brought to trial and 
convicted of unauthorized use of the Smith automobile resulting in 


appellant's bringing of this appeal. 


According to testimony at trial, the complaining witness, William 


(Billie) Smith testified that he parked his automobile at or near 
3028-25th Street, S.E. at about 10:00 A.M., February 15, 1968. 4/ He 
further stated that he did not authorize either appellant 5/ or anyone 
else including a man known as Slim 6/ to use his automobile after he 
parked it. Police officers testified that at about 4:30 A.M. the following 
morning, appellant was arrested as driver of the automobile after somewh at 


of a chase and the car breaking down. 3/ 


1/ Tr 45,95-96, 124-130, 137-139, 148-154 205-207 2/ Tr 47. 3/ Tr 70-83. 
“af Tr 50, 47. 5/ Tr 50 6/ Tr 225. 7/ Same as footnote 1, supra. 
It will be noted that appellant did not dispute the truth of the testimony 


of the police officers. 
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Although appellant did not deny driving the Smith automobile, he 


testified under oath that he did not remove the car from where Smith had 
parked it.1/ He said that a Robert Jackson, otherwise known ~ Slim, picked 
him up several blocks from the Smith residence and told him that Smith had 
authorized him, Slim, to use the Smith car. 2/ He said he noted that Slim 
was using a hot wire to start the car, but Slim explained that the key had 
broken in the ignition switch making the hot wire necessary. 3/ Inasmuch as 
Slim was appellant's friend, appellant believed him. 4/ | 

After appellant was picked up by Slim, Slim drove him to the home of 
a mutual friend, Robert Wilson, who joined them in driving to Slim's 
house where the men had a party for about 4 hours. 5/ Appellant deciding 
that he needed to borrow some money from a cousin, borrowed the automobile 
from Slim and he and Wilson set out for the cousin's with intent to return 
the car to Slim. 6/ However, before reaching the cousints home, appellant 
and Wilson were arrested as described on the previous page. | 

Robert Wilson, a Government witness, corroborated most of appellant's 
testimony. Wilson stated that Slim claimed to have loaned the automobile 
from Smith 7/, that Slim was the driver of the car 8/ until he, Wilson, and 
appellant departed from Slim's home in the car. 

Robert Jackson, Slim, subsequently learned from appellant about 
appellant's arrest and his desire for Slim to appear in his behalf. 9/ But 
Slim left the area and could not be subpoened by appellant to appear in 


his behalf at trial.10/ The Government made no attempt to locate Slim and 


a 


L/ Tr 197 2/ Tr 197-200,202-204. 3/ Ibid. 4/ Ibid. 5/ Tr 202-204. 
6/ Tr 205 7/ Tr 221 B/ Tr 105 8/ Tr 100. 9/ Tr 195. 10/ Tr 202-204. 
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the trial court failed to act sua sponte to determine whether the police 
could find Slim.Appellant therefore lacked the testimony of Slim to 
corroborate his innocent use of the Smith car. 

The Court will also take note that there was no direct testimony 
showing that appellant participated knowingly with Slim in taking the 
Smith car from where Smith had parked it or that appellant did not intend 
to return the car to Slim once Slim consented to appellant's driving of 
the car. 

In addition to the failure of the court to assist appellant in 
obtaining Slim as his witness, the record shows that Mr. Parker's, 
defense’ counsel's demands to interview Wilson before he took the stand 1/ 
went unheeded and that defense counsel had no opportunity to interview 
him prior to his taking the stand. 2/ While on the stand, the prosecutor's 
objections to defense counsel's cross examination 3/ tended to preclude a 
full probe of the existence of other evidence from Wilson potentially 
helpful to proof of appellant's innocence. 


There were other unusual incidents in the case. Among the most 


fa 
important of these was at the voire dire of the prospective > “ap e-prior 


to selection of the trial jury. Several of the prospective ju. -6 stated 
in frontof those selected for the trial panel how they, and close 
relatives had suffered from crimes similar to the one for which 

appellant was on trial. More specifically, Juror Annie Mae Gaskins stated 
that her car was "stolen" about 3 years ago and she was not reimbursed 
for damage to it. 4/ Juror Mary Kay Hardy was the victim of “auto theft" 
10 years ago. 5/ Juror John Bundy's home was broken into less than a year 
ago, 2 men apprehended in it, 1 pleaded guilty, the other proven guilty, 


and no recovery of things stolen from the house. 6/ 
ieee 
I/Te 70-84. 2/ Ibid. 3/ Tr 110-116,117,118-119. 4/ Tr 14-15 5/ Tr 16 

6/ Tr 17-18. 


Juror Florence Ricks' apartment was burgularized 2-3 yeats ago. Nothing 
recovered including the "hard-earned money " which was taken aa no one was 
prosecuted for the crime. 1/ Juror Eunice J. Gladden stated that her 
husband's car was stolen about a week ago and when recovered had "a lot 
of damage to it," and the person taking it not apprehended. 2/ Juror 
Carol 3. Church stated that her car was broken into 2 times and radios 
stolen from it about 10 years ago and also it was used without her 
authorization, with no recovery from the losses. 3/ Juror Linsey Goins 
stated that his home was broken into 2-3 years ago and a tape recorder 
worth $300.00 or at least a week's salary was stolen and not recovered. 4/ 
He stated that his brother's home had been broken into about 3 years ago 
and his mother's home broken into only about 3 months prior to trial 
with no recovery of goods stolen from them. 5/ Juror C.A. Ellicott's 
husband was robbed about 6 months prior to trial and his pay pocket and 
pay check stolen and he had to be taken to the hospital for about 2 hours .6/ 
Juror Lempki Junkarri stated that a "close girl friend of mine" had her 
home broken into and a television set and other valuables taken from it 
about a year ago. 7/ 

A new prospective jury panel was not summoned or other action taken 
to alleviate the trial panel from the influence of these ees which 


they heard about during voire dire. 


In addition, appellant did not have the assistance of counsel at 


arraignment and was sentenced by Chief Judge Curran rather than Judge 


Waddy who heard the case at trial; eventhough Judge Waddy was only 


temporarily absent from the court. 


a eeEEREAIRAAEERRn 


1/ Tr 19-20 2/ Tr 20 3/ Tr 24-25 4/ Tr 25-26 $/ Tr 27 6/ Tr 27-28. 
2/ Tr 30. | 
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III, STATEMENT OF POINTS ON APPEAL 


Fa eT 


I. The indictment against appellant must be dismissed because he was not 


represented by counsel at his arraignment. 


II. Appellant was denied his right to an impartial jury the manner in 


which voire dire of the prospective jury panel was conducted, 


III. Appellant was denied his Sixth Amendmegt right to compulsory process 


for obtaining witnesses in his favor. 


IV. Appellant was improperly sentenced by a judge other than the one 
who presided at his trial. 


IV. CONSTITUTIONAL, STATUTORY AND RULES PROVISIONS 
NOT FULLY CITED OR CONTAINED IN ARGUMENT. 


ee 


CONSTITUTION OF THE UNITED STATES: 
Sixth Amendment: "In all criminal prosecutions, the accused shall enjoy the 
right to a speedy and public trial, by an impartial jury of the State and 


district wherein the crime shall have been committed, which district 


shall have been previously ascertained by law, and to be informed of 


the nature and cause of the accusation; to be confronted with the 
witnesses against him; to have compulsory process for obtaining witnesses 


in his favor, and to have the Assistance of Counsel for his defense." 


UNITED STATES CODE 

Criminal Justice Act of 1964, 18 U.S.C. §3006A (b) :"Appointment of Counsel.-- 
"In every criminal case in which the defendant is charged with a 

felony or a misdemeanor, other than a petty offense, and appears without 

counsel, the United States commissioner or the court shall advise the 


defendant that he has the right to be represented by counsel and that 
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counsel will be appointed to represent him if he is financially unable to 
obtain counsel. Unless the defendant waives the appointment of counsel, 
the United States commissioner or the court, if satisfied after 
appropriate inquiry that the defendant is financially unable to obtain 
counsel, shall appoint counsel to represent him. The United states 
commissioner or the court shall appoint separate counsel for defendants 
who have such conflicting that they cannot properly be represented by the sang 
counsel, or when other good cause is shown. Counsel appointed by the 
United States commissioner or a judge of the district court shall be 
selected from a panel of attorneys designatred or approved by the district 
court, 

(c) Duration and substitution of appointments.-- A defendant for 
whom counsel is appointed shall be represented at every stage of the 
proceedings from his initial appearance before the United States 


commissioner or court through appeal. ... ." 


DISTRICT OF COLUMBIA CODE 
D.C. Legal Aid Agency Act, 2 D.C.C. § 2201, 2202, 2207 
"§2-2201. Legal aid agency--Creation of. 
There is hereby created a Legal Aid Agency(hereinafter called the 
Agency) for the District of Columbia, to provide legal representation of 
indigents in judicial proceedings in the District of Columbia, as provided 


in section 2-2202. (June 27, 1960, 74 Stat. 229, Pub. L. 86-531,§2) 


§2-2202. Counsel for indigents to be provided in criminal proceedings 
and_ proceedings of a criminal nature. | 


"The Agency shall make attorneys available to, represent indigents in 


criminal proceedings in the United States District Court for the District 


of Columbia and in preliminary hearings in felony cases, and in cases 


involving offenses against the United States in which imprisonment may be 
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for one year or more in the Municipal Court for the District of Columbia, 
in proceedings before the Coroner for the District of Columbia and the United §$ 
States Commissioner, in proceedings before the juvenile court of the District 
of Columbia, and in procedings before the Commission Mental Health of the 
District of Columbia and proceedings in the courts arising therefrom. 

The Agency shall from time to time advise each of the courts and 
tribunals named in this section of the names of the attorneys employed by the 
Agency who are available to accept assignments in said court or tribunal, The 
judges or other presiding officers of the several courts and tribunals may 
assign attorneys employed by the Agency to represent indigents, such 
assignments to be upon a case-to-case basis, a group-of-cases basis, or 
a time basis, as the assigning authority may prescribe. Each such court and 
tribunal will make every reasonable effort to provide assignment of counsel | 
as early in the proceeding as practicable. (June 27, 1960, 74 Stat. 229, 

Pub. L. 86-531,§3.) 


§2-2207. Volunteer attorneys--Status: 


The Director [of the Legal Aid Agency], with the approval of the Board 


of Trustees [of the Legal Aid Agency], may employ. volunteer attorneys, 
without salary, who shall be reimbursed their out-of-pocket expenses 
properly incurred in the course of their employment. Service of individual 
as a volunteer Rceccaey pursuant to this section shall not be considered 
as service or employment bringing such individual within the provisions of 
sections 281, 283, 284 or 1914 of Title 18 U.S. Code, or section 99 of 
Title 5, U.S.C. Code, nor shall any person serving as & volunteer attorney 
be considered, by reason of such service, an employee of the government of 
the District of Columbia for any purpose. (June 27, 1960, 74 Stat. 231, 


Pub. L. 86-531,§8.) " 
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22D.C.C. §2204. Unauthorized Use of Vehicles: 

"iny person who, without the consent of the owner, shall take, use, 
operate, or remove, or cause to be taken, used operated, or renoved from a 
garage, stable, or other building, or from any place or locality on a public 
or private highway, park, parkway, street, lot field, inclosure, or space, 
an automobile or motor vehicle. and operate or drive or cause the same to 
be operated or driven for his own profit, use, or purpose shall be 
punished by a fine not exceéding one thousand dollars or Saprigounent not 
exceeding five years, or both such fine and imprisonment. (ar. 3, 1901, 


ch. 854,§ 826b, as added Feb. 3, 1913, 37 Stat. 656, ch. 23,§1.)" 


FEDERAL RULES OF CRIMINAL PROCEDURE, 18 U.S.C. App. 


Rule 32 (c) (2) Presentence Investigation Report: 


"The report of the presetence investigation shall contain any prior 


criminal record of the defendant and such information about his, character- 


istics, his financial condition and the circumstances affecting his 


behavior as may be helpful in imposing sentence or in granting probation or 
in the correctional treatment of the defendant, and such other information 
as may be required by the court. The court before imposing sentence may 
disclose to the defeadant or his counsel all or part of the material 
contained in the report of the presentence investigation snd afford an 
opportunity to the defendant or his counsel to comment thereon | Any material 
disclosed to the defendant or his counsel shall also be disclosed to the 


attorney for the government. As amended Feb. 28, 1966, eff. July 1, 1966." 


v. SUMMARY OF ARGUMENTS PRESENTED 

I. Appellant was denied his Sixth Amendment right to counsel at 
arraignment making his subsequent conviction a nullity because of denial 
of essential safeguards which Congress, the President, and the Supreme 
Court of the United States in its rules supervisory function, had made 
available and mandatory for his protection. 

Aside from the Sixth Amendment, there were the D.C, Legal Aid 

Agency Act, the Criminal Justice Act of 1964, Rule 44 of the Federal Rules 
of Criminal Procedure, the Plan For Furnishing Representation for Indigent 
Defendants in Criminal and Quasi Criminal Cases adopted by the District of 
Columbia Judicial Council, and required by many other of the Federal 
Rules of Criminal Procedure, Local Rules, the Bail Reform Act of 1966, 
and Rule 9 of the Federal Rules of Appellate Procedure. These rules show 
that the Legislative, Executive and Judicial branches of Government agree 


that counsel at arraignment for an accused is so essential to the 


preservation of his rights under the Sixth Amendment to the Constitution 


that denial of this safeguard requires reversal of his conviction and 


dismissal of the indictment. 

II. Appellant was denied his Sixth Amendment right to trial by an 
impartial jury because members of the panel who tried him had been exposed 
to several highly prejudicial accounts of similar crimes being committed 
upon members of the prospective jury and their families that an unfair 
trial atmosphere was created which would be unfavorable to appellant. 
Recent tests conducted with jury panels show that this type of prejudice 
cannot easily be disregarded by them and may result in consideration being 
given to matters outside of the evidence against appellant admitted at 
trial. Appellant therefore submits that in order for him to have a fair 
trial, his conviction must be reversed and a new trial ordered on this 


ground. 
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III. Appellant was denied his fundamental right to have all of the 
relevant evidence of his innocence brought forth at trial because of lack of 
help from the Court in prodecing one Robert Jackson (Slim) who, according to 
both appellant and a Government witness, Robert Wilson, might have shown 
that appellant believed that Slim had authority to drive the car and 
could loan the car to appellant. Had such evidence been produced, there 
would have been evidence of great weight showing lack of criminal intent 
on appellant's part to commit the crime of unauthorized use of a vehicle, 
Appellant was thus denied his Sixth Amendment right to Soapeiecrs process 
to assure that evidence favorable to him would be brought forth. 

Also related to this point was denial of Mr. 0.B. Parker's, defense 
counsel's,request for an opportunity to interview Robert Wilson, a surpise 


Government witness whom Mr. Parker believed could not be interviewed with 


out Wilson's lawyer being present and consenting because of the 


possibility which reasonably existed that Wilson might also be prosecuted 


for the same offense as appellant. 

IV. Appellant was unjustifiably sentenced by a judge other than the 
judge who tried him who could not consider the demeanor of the witnesses 
against him, the relatively weak case presented at trial, the indications 
of an unfair trial noted above and other considerations which might have 
resulted in appellant receiving a lesser sentence or having the court 


sua sponte order a new trial or grant him other relief. 


VI. _ARGUMENT ON APPEAL 
In line with the above Summary of Argument, appellant respectfully 


details the following argument as to why his conviction must be reversed 


and other relief granted to him: 


anne 


I. THE INDICTMENT AGAINST APPELLANT MUST BE DISMISSEP BECAUSE 
HE WAS NOT REPRESENTED BY COUNSEL AT HIS ARRAIGNMENT. 
Appellant, an indigent who was defended by court appointed counsel, did 
not have the assistance of counsel at his arraignment on April 19, 1968 when he 
pieaded not guilty. 


He submits that this deprivation of counsel violates his rights under the 


Sixth Amendment to the Constitution of the United States; The District of 


Columbia Legal Aid Agency Act, 2 D.C.C.§§ 2201-2210; The Criminal Justice Act 
of 1964, 18 U.S.C. § 3006A; Rule 44 of the Federal Rules of Criminal Procedure; 
and various local rules. For the following reasons, he submits that he is 
entitled to a dismissal with prejudice of the indictment against hin. 

In the past this Court has not reversed convictions based upon lack of 
counsel at arraignment where the accused pleaded not guilty. The rulings in those 
cases were not so much a recognition that this was proper 1/ ‘as an accomodation 
to the fact recognized by the Judicial Council of this District that "the 
problems of representation of indigents in the District of Columbia had 
reached a critical stage." 2/ It is therefore not surprising that arraignment 
of indigents without the assistance of counsel was peculiar mostly to the 
District of Columbia. William M, Beaney, Right To Counsel Before Arraignment, 
45 Minn. L. Rev. 771, 776 (1961), cited by the Advisory Committee in its 1966 

1/ Stith v. United States, 124 U.S. App. D.C. 81, 361 F.2d 535 (1966) ; 
Barnett v. United States, 123 U.S. App. D.C. 38, 356 F.2d 791 (1966). 

2/ Congressman Emanuel Celler, Federal Legislative Proposals to Supply 
Counsel To Indigent Persons Accused of Crime, 45 Minn. L. Rev. 697, 709 
(1961). This article shows how Powell v. Alabama, 287 U.S. 45, 53 S.Ct. 55, 
77L.Ed. 158, 84 A.L.R. 527 (1932) ignited the spark which led to extensive 
study by bar associations, other groups and Congress which were responsible for 
legislation, court rules, bar association support, and other assurances now 


found that the indigent 4s well as the wealthy are assured representation of 
counsel at all stages of the criminal process. 
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revision of Rule 44 of the Federal Rules of Criminal Procedure, stated: 


"It has been generally held in the federal courts that an indigent 
defendant's right to counsel arises at the arraignment on the plea." 


He adds: | 
"Most state rules or statutory provisions providing for appointment of 
counsel in capital or non-capital cases make arraignment on the plea the 
decisive moment." 
In recognition of the defect in District of Columbia practices, this Court 
made it clear in Stith. United States, 124 U.S. App. D.C. 81, 361 F.2d 535 
(1966) and in Barmett v. United States, 123 U.S. App. D.C. 38, 956 F.24 791 (1966) 
that whatever justification there might have been in the past for non-appoint- 
ment of counsel for arraignment was no longer valid, stating that 
"the presence of counsel for the indigent at arraignment is now assured by 


the Plan for Furnishing Representation for Indigent Defendants in Criminal 
and Quasi-Criminal Cases." 


Implicit in this assertion was a warning by this Court that it would apply 
sanctions in future cases where indigent defendants were not provided counsel 
at arraignment eventhough they might plead not guilty. 

There are many reasons why this Court intended intolerance of past 


practices of not providing counsel at arraignment for indigents. 


In the Advisory Committee's Note to Federal Rules of Criminal Procedure, 


Rule 44 as amended in 1966, the Committee asserted: 


"Provision has been made by law for Legal Aid Agency in the District of 
Columbia which is charged with the duty of providing counsel and courts 
are admonished to assign such counsel ‘as early in the proceedings as 
practicable.’ 2 D.C.C. § 2-2202. Congress has now made provision for 
assignment of counsel and their compensation in all of the Stes 
Criminal Justice Act of 1964 (78 Stat. 552)." 


Also in 2 D.C.C. §2201, Congress stated that the Legal Aid Agency should 


provide legal representation of indigents in judicial proceedings in the 


District of Columbia." 1/ Although this does not specifically mention 


1/ The Legal Aid Agency Act, 2 D.C.C. §§ 2201-2210, is very broad in providing 
for appointment of counsel. 2 D.C.C.§ 2207, for example, authorizes the Legal 
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arraignment, Congressman Celler stated that the term "Sudicial proceguings” as 
used in the Act was intended to include all "criminal proceedings in the United 
States District Court for the District of Columbia," as well as other courts in 
this jurisdiction. 1/ When read as a whole 2 D.C.C. §2202 also can be seen to 


include arraignment as well as other stages of the proceedings. This Court's 


concern for non-appointment of counsel at the preliminary hearing as required by 


2 D.C.C. §2202 shown in Blue v. United States, 119 U.S. App. D.C. 315, 342 F.2d 


894 (1964) would appear equally applicable to lack of counsel at arraignment. 


eee ————————— 


Aid Agency to employ and pay the expenses of volunteer attorneys outside of 

both the Agency and the private practice of law, should the need for such 

arise. Formerly, District of Columbia Court of General Sessions Criminal Division 
Rule 24II (3) (C) specifically mentioned 2 D.C.C. § 2207 and contained a 
detailed plan for the appointment and utilization of volunteer attorneys under 
that provision. Since enactment of the 1964 Criminal Justice Act, 18 U.S.C. § 
3006A, that rule has been amended, The amended rule now makes no specific 
references to 2 D.C.C; §2207 as such but does mention it indirectly by referring 
to the appointment of attorneys having an “affiliation with the Legal Aid 
Agency," and under Rule 24 (a) (2) establishes a panel fitting 2 D:C.C. § 2207 
which consists of "all attorneys other than officers and employees of the United 
States and the District of Columbia, who during the preceeding five years 
entered their appearance in any Branch of the Court." Thus, the D;C. Court of 
Gdneral Sessions by its rule making authority is able to achieve the objective 
set forth in Rule 24 of assuring the availability of a large number of attorneys 
so that it can "assign counsel to represent him {the accused] at every stage of 
the proceeding." There is nothing in 2 D.C.C, § 2207 to suggest that such 
broad applications for the assignment of counsel were not intended for the 
United States District Court for the District of Columbia as well as the 
District of Columbia Court of General Sessions’ Criminal Division. Indeed, Local 
Rule 4 of the District Court sets up a similar panel of attornys which includes 


"All attorneys who have entered appearances in civil and criminal cases be- 
fore the District Court be subject to assignment in defense of indigents in 
criminal cases in that Court. . ." 


1/ Congressman Emanuel Celler, Federal Legislative Proposals to Supply 
Paid Counsel To Indigent Persons Accused of Crime, 45 Minn. L. Rev. 697, 
710 (1961). Congressman Celler's article shows that it was the intent of 
Congress by 2 D.C.C.§§2201-2210 to set up a model program in the District of 
Columbia as a basis for establishing similar programs in other districts 
through the Criminal Justice Act which was then under consideration. It is 
therefore clear that it was congressional intent that 2 D.C.C. §§ 2201-2210 
and the Criminal Justice Act of 1964, 18 U.S.C. § 3006A would be interpreted 
to achieve substantially the same ends which Congress felt must be attained in 
the District of Columbia, both Acts being complementary to the other. 


In addition to his right to counsel under provisions of 2 D.C.C. §§ 2201, 


2202 and 2207, appellant was guaranteed the right to counsel under Rule 44 of the 
Federal Rules of Criminal Procedure. Rule 44 (a) provides: 

"Right to assigned counsel.--- Every defendant who is unable to obtain 
counsel shall be entitled to have counsel represent him at every stage of 
the proceedings from his initial appearance before the commissioner or 
court through appeal, unless he waives such appointment.” 

The terms “every stage," and “initial appearance before the. . . court," 
as used in Rule 44 clearly includes arraignment. 1/ This provision was intended 
to apply to situations where the accused might be able to afford counsel but 
could not find willing counsel so that there would be no excuse for arraigning 
an accused without counsel. As the note of the Advisory Committee states with 
regard to Rule 44 as amended in 1966: 

"The phrase 'from his initial appearance before the commissioner" is 
intended to require the assignment of counsel as promptly as possible after 
it appears that the defendant is unable to obtain counsel. The right to 
assignment of counsel is not limited to those financially unable to obtain 
counsel. If a defendant is able to compensate counsel but still cannot 
obtain counsel, he is entitled to the assignment of counsel eventhough 
not to free counsel." 

Therefore, if it should be suggested that there was some question as to whether 
appellant could obtain counsel, Rule 44 would not justify proceeding in 
arraignment without counsel. 

As noted earlier, 18 U.S.C. § 30064 (The Criminal Justice Act of 1964) 
also requires appointment of counsel for indigents at every stage of the 
proceeding. Although this may superficially appear to be only a statutory right, 
the legislative history of the Act shows that it was the intent of the Executive 
and Legislative branches of Government to use the Act to fill a lacuna in 
practices of providing effective assistance of Counsel required by the Sixth 
Amendment to the Constitution of the United States. 

1/ See, William M. Beaney, Right To Counsel Before Arraignment, 45 Minn. L. 
Rev. 771, 776 (1961) cited in the Advisory Committee's Note to Rule 44. In this 


article it was stated that in both Federal and State courts, counsel was 
normally appointed for arraignment. 
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Attorney General Robert F. Kennedy in a letter to President John F. 


Kennedy urging his support for the Criminal Justice Act noted how counsel was 
sometimes not provided until after arraignment which he felt was a bad practice. 
He stated with regard to post-arraignment appointment of counsel that such 


"yepresentation so limited--late in time. .. {amounts to] representation 
far short of that contemplated by the framers of our Constitution."1/ 


The House Report of the Act reached the same conclusion as that of Attorney 
General Kennedy. 2/ Congressman John Lindsay's separate report 3/ shows that the 
House Committee relied heavily upon the study of the Special Committee of the 


Association of the Bar of the City of New York and the National Legal Aid and 


3 


Defender Association, Equal Justice for The Accused (1959). There the committee 


concluded that 


"Te is the opinion of this committee that representation [by counsel] must. 
be provided early if it is to be effective." 4/ 


In support of that conclusion, the committee cited the opinion in Ex parte 
Sullivan, 107 F. Supp. 514, 517-518 (D. Utah, 1952): 


"Petitioners were entitled to have effective @junsel at the trial. The 
question here is how they ever could have had effective counsel at the trial, 
no matter how skilled, in view of what went on before trial while the : 
defendants were without counsel, and absolutely under control of the 
prosecution. 


The time a defendant needs counsel most is immediately after his arrest 
until trial. 


Indeed, counsel was not appointed for them until after they had been 
arraigned and had entered their pleas of not guilty. By that time the 


evidence was all neatly tied up for delivery at the trial. One can imagine &@ 
cynical prosecutor saying thet them have the most illustrious counsel, now,’ 
They can’t escape the noose. There is nothing more that counsel can do for 
them at trial." [Emphasis added. ] 


1/ Letter dated March 6, 1963, 2 U.S. CeAé>, Cong. & Adm. News, 2990,2994- 
2995 (1964). President Kennedy also gave his indorsement to the Act. 

2/ 2 U.S. Code, Cong. & Adm. News at 2992 (1964). 

3/ Id, at 2999. 


4/ Equal Justice For The Accused, at 60 (1959). 
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In view of the legislative history of the Criminal Justice Act, there is 


no room for the conclusion that either Congress or the Executive Branch intended 
that it not be applied liberally to assure the assistance of counsel for 
arraignment in all cases unless the accused intelligently waives the right, 
Both Congress and the President had every reason to believe that the courts 
would interpret the Act to assure this. 

Since passage of the Criminal Justice Act of 1964, 18 U.S.C. 3006A, other 
legislation and rules of court have been predicated upon the assumption that 
the accused will have the benefit of counsel at arraignment. Where counsel is 
not provided, the accused may suffer serious disadvantages which his more 
fortunate friends might not experience, Under provisions of the Bail Reform 
Act of 1966, 18 U.S.C. § 3146 (a)-(d), an accused may be released’ to the 
custody of his attorney or be required to appear with his attorney at specific 
times without posting monetary bond while awaiting trial. 1/ Under this Act and 
Rule 9 of the Federal Rules of Appellate Procedure, appeal may be taken from 
denial of release on one's personal recognizasce if still denied again 24 hours 
after being first denied. The assistance of conceal would be virtually mandatory 
in order to exercise this right. Rule 5 (b) of the Federal Rules of Criminal 
Procedure anticipates provision of counsel at the preliminary hearing unless 
expressly waived. Rule 7 of the Federal Rules of Criminal Procedure provides 
that "motions for a bill of particulars may be made only before arraignment 
or within ten days of arraignment," except under certain special circumstances. 

Local Rules of the District Court also anticipated the appointment of 
counsel prior to arraignment. Local Rule 87 (d) as it was worded at the time 


of appellant's arraignment provided that 


ae een en tae 


1/ Ball v. United States, U.S. App. D.C. , 402 F.2d 206, 207 
(1968). This case illustrates the application of how counsel is used to make it 
possible for an accused to be released prior to trial without posting 
monetary bond. 


ese 
"(d) All motions (e.g., discovery, suppression of evidence, severance, 


mental observation, etc.) must be in writing and filed. within twenty (29) 
days after arraignment." 


A footnote by the court to Local Rule 11 (j) also provides: 


‘When indictments are returned, the District Attorney will forthwith assign 
assign cases to his assistants. Within two days, the assistants will submit 
in writing to the District Attorney suggestions as to trial dates. In any 
such case where an attorney for the defendant is ascertained, he will be 
consulted and an ‘attempt made to agree on a trial date. 

Assistant District Attorneys to whom cases have been assigned for trial as 
well as counsel for defendants will endeavor to be present at arraignment to 
to suggest trial ‘dates. If it is not possible for them to be present because 
engaged in another division of the Court, they will submit in writing a 
suggested list of trial dates to one authorized to appear at the arraignment." 

1/ 


These rules and legislation are supported by decisions such as Burns v. 


Municipal Court, 16 Cal. Rptr. 64, 195 Cal. 2d 596 (1961) where it was recognized 
that the function of counsel at arraignment goes beyond advising his client how 
to plead and helping him utter the proper plea. Counsel's presence at arraignment 
may be necessary to advise the client as to his rights, make any incidental 
motions which the situation may require and otherwise to see that the accused's 
interests are not violated by events not normally recorded unless counsel is 
there to see and point out the violations. It is for reasons such as these 

that the American Bar Association's Project on Minimum Standards For Criminal 
Justice, Tenative Draft Report Relating to Pleas of Guilty, 21-22 (1967) states: 


"] 3Aid of counsel; time for deliteration. 

(a) A defetidant should not be called upon to plead [at arraignment] 
until he has an opportunity to retain counsel, or, if he is eligible for 
appointment of counsel, until counsel has been appointed or waived. . ." 
Lack of counsel at arraignment may involve even greater dangers than lack 

of opportunity or ability to present certain matters of defense. It may be 
symptomatic of a general denial of an opportunity of the accused to prove his 


case. As was pointed out in Ex parte Sullivan, 107 F. Supp. 514, 518 (D. Utah 
1952) which suggests that by this means the prosecutor might have all his 
1/ Local Rule 87 does not expressly modify only a bagatelle of this rule. 


However, it is possible that additional parts of it might be modified by Rule 
87 (q) which in general terms modifies anything inconsistent with Rule 87. 
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evidence "neatly tied up for delivery at triai,” before efor se counsel has 
an opportunity to do anything, and 

"One can imagine a cynical prosecutor saying “Let them have the most 

illustrious counsel, now. They can't escape the noose. There is nothing 

that counsel can do for them at the trial.'" 

Another reason why counsel is needed before arraignment is’ given in the 
A.B.A. Tenative Draft Report Relating to Pleas of Guilty, previously mentioned, 
whEte it state that 

"It is clear that. . . plea negotiation $s 4 ‘critcal stage," Shupe v. 

Sigler, 230 F. Supp. 601 (B.Neb. 1964); Anderson v. North Carolina, 221 F. 

Supp. 930 (W.D.N.C. 1963), it would seem to follow that a defendant should 

not be called upon to plead until his counsel has had adequate opportunity 

to engage in plea discussions with the prosecuting attorney. Because it is 
seldom possible to engage in effective plea negotiations minutes before 

the defendant is to be called upon to plead, this means that some reasonable 

‘“nterval must elapse between appointment of counsel and the pleading stage." 

Although plea bargaining in the District Court normally waits until after 
arraignment , justice may require that it take place much sooner when counsel 
for both the Government and the accused have the greatest opportunity to find 
the available witnesses and when the witnesses’ memories are freshest and 
quite possibly most free from fixed biases. Thus pre-arraignment assistance of 
counsel may be necessary in order for the accused to receive effective out-of- 
court advocacy. 

It will be seen from the above discussion that there are many hazards 
which appellant may have suffered to his detriment by the delay in appointing 
counsel for him. The right to counsel involves the right to protection from 
dangers otherwise unproveable at a later time as well as those readily apparent 
from the record. It is for this reason that the courts have begun to hold that 
where there is a denial of a fundamental right, the denial of the right is 
presumed prejudicial to the accused and that the denial when shown is sufficient 


ground for appellate courts to order reversal of a conviction irrespective of 


the ability of the accused to point to specific injury with any degree of 


certainty. Illustrative of this presumption of harm is Pollock v. Williams, 
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322 U.S. 4 (1944). In that case, the accused pleaded guilty to a Florida statute 


which createé a presumption of intent to commit fraud where a person who had 


obtained advance payments for work to be performed failed to perform the work. 


No appeal was taken, and the unconstitutionality was first raised in a petition 
for writ of habeas corpus to the Supreme Court. The State of Florida argued 
that the presumption was merely a matter of evidence which was immaterial to 
the case because of the accused's plea of guilty. The Supreme Court,however, 
found the presumption violative of the 13th Amendment to the Constitution 

and reasoned that it brought about the accused's plea with the result that the 
conviction was reversed and the case ordered dismissed. 

In another case, Fish v. Commonwealth , 209 Va. ____,_ —_S.E.2d_ 

(Nos. 6718, 6719, Va. App. 1968), the accused's retained lawyer had to with- 
draw from the case in a judge-tried case at the conclusion of the evidence. 
The trial court then appointed the retained lawyer's law partner to finish 
the case. The Commonwealth's attorney, in an effort to preclude prejudice, 
waived his closing argument and newly appointed counsel made what was 
considered an "excellent" closing argument, and the trial court concluded that 
it was very unlikely other argument would have convinced him that the accused 
should not be found guilty. However, on appeal the conviction was reversed on 
the ground that the Sixth Amendment guarantees to the accused 
"all the advantages which the exercise of that right [to closing 
argument] in the hands of well-prepared, independent counsel might 
have accorded him, whether or not the court's ultimate viewpoint of 
the evidence was changed thereby." 

It is therefore clear that the Sixth Amendment right to counsel at every 
stage of the criminal proceedings is now considered such a fundamental right 
of the accused that denial of it to him at any stage will be deemed 
prejudicial to him. Nor will the right be found waived by implication and 
not by express waiver. See, Miranda v. Arizona, 384 U.S. 436,472-473 (1966); 
Cornley v. Cochran, 369 U.S. 506, 513 (1962); Johnson v. Zerbst, 304 U.S. 456, 
464 (1938). 
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The obligation of the courts to carefully protect the right to counsel 
before arraignment as well as other fundamental rights of the accused was 
explained in Guiteau's Case, 10 Fed. 161 (D.D.C. 1882) at the trial of the 
assasin of President Garfield: 


"These provisions are Geeeene indispensable safeguards of life and 
liberty. They are intended for the protection of the innocent from injustice 
and oppression. It is only by their faithful observance that guilt or 
innocence can be fairly ascertained. . . [I]t is our consolation that not 
one of these sacred guarantees has been violated in the person of the 
accused. . . If he be innocent no man needs their protection more. .. " 


In line with this are the Supreme Court's famous words in Johnson ve 


Zerbst, 304 U.S. 458 (1938): 


"Since the Sixth Amendment constitutionally entitles one charged with 
crime to the assistance of counsel, compliance with this constitutional 
mandate is an essential jurisdictional prerequisite to a federal court's 
authority to deprive an accused of his life or liberty. When this right is 
properly waived, the assistance of counsel is no longer a necessary element 
of the court's jurisdiction to proceed to conviction and sentence. If the 
accused, however, is not represented by counsel and has not competently 
and intelligently waived his constitutional right, the Sixth Amendment 
stands as a jurisdictional bar to a valid conviction and sentence 
depriving him of life or liberty. A court's jurisdiction at the beginning 
of trial may be lost ‘in the course of the proceedings’ due to failure to 
complete the court~-- as the Sixth Amendment requires-- by providing 
counsel for an accused who is unable to obtain counsel, who has not 
intelligently waived his constitutional guaranty, and whose life or 
liberty is at stake. If this requirement of the Sixth Amendment is not 
complied with, the court no longer has jurisdiction to proceed. The 
judgment of the court pronounced without jurisdiction is void, and one 
imprisoned thereunder may obtain release by habeas corpus. " 


The meaning of this and other decisions of the Supreme Court have often 
been summarized by other courts. One of these summaries is Sound! in Bedford v. 
Salt Lake County, Utah __, 447 P.2@d 193, 195 (1968): 

"(t]he decisions of the United States Supreme Court [hold] to the 
effect that unless counsel is appointed for criminal defendants the 
conviction is a nullity." 

In Burns v. Municipal Court, 195 Cal.@d 596, 16 Cal. Rptr. 64 (1961), the 
indictment of an accused who without counsel pleaded not guilty at arraignment 
was dismissed with prejudice. This is the warning implicit in this Court's 


statemets in Stith v. United States, 104 U.S. App. D.C. 81, 361 F.2d 535 (1966) 
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and in Barnett v. United States, 123 U.S. App. D.C. 38, 356 F.2d 791 (1966). 


Indeed, it is submitted that the D.C. Legal Aid Agency Act, the Criminal Justice 
Act of 1964 and Rule 44 of the Federal Rules of Criminal Precedure provided for 
counsel at arraignment in order to avoid dismissalr of the indictment under the 


Sixth Amendment which is now required in appellant's case. Appellant 


accordingly saks this Court to find that denial of his right to counsel at 


arraignment deprived the lower court of its jurisdiction to try him and order 


that the indictment against him be dismissed with prejudice, 


IL. APPELLANT WAS DENIED HIS RIGHT TO AN IMPARTIAL JURY BY 
THE MANNER IN WHICH VOIRE DIRE OF THE PROSPECTIVE JURY 
PANEL WAS CONDUCTED. 


i 


Appellant submits that he was denied his Sixth Amendment right to an 
impartial jury by the manner in which voire dire of the prospective jury was 
conducted. 

The record shows that members of the prospective jury heard each other's 


answers to the voire dire 1/ in accordance with normal practices in the Court .2/ 


Se Eee ——————— 


1/ Tr. 1-39 


2/ See, Practice Manual for the District of Columbia Courts,prepared by the 
D.C. Junior Bar, p. 7:44 (1964): 


"After the case is called by a courtroom clerk and counsel have taken 
their places at counsel table, the clerk hands each a list of veniremen:.. 
This list shows the name, age, address and occupation of each member of the 
jury panel. Voire dire examination is next. This may be conducted either by 
the court or by counsel or both. In most cases the Assistant United States 
Attorney addresses the entire panel with a general statement of the nature 
of the case, identifies the parties and witnesses and asks specific questions 
designed to elicit the possible bias or other disqualification of any 
veniremen. Defense counsel also examines the panel and identifies his 
witnesses." 


It is clear from this statement and the trial transcript that in the 
present case all members of the panel heard the answers given to the questions 
of counsel by each member of the prospective jury who answered them except 
the admission by one of the members of the prospective jury that she believed 
the prosecutor had recently prosecuted her son. This information was given at 
the bench outside the hearing of other members of the prospective jury. 
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Approximately one-half of the voire dire consisted of a description of 


specific crimes which members of the panel and family members and very close 
friends had experienced, most of them quite recently. 1/ Nine aye of the 
panel (about a third of those present) mentioned fourteen different crimes 2/ 
ranging from unauthorized use of an automobile for which appellant was on trial, 
breaking into an automobile, house breaking and robbery. 3/ Most of the victims 
suffered losses and in most cases the guilty p@xaons were not a orehendad: 4/ 

The effect which the voire dire had upon the panel which accuaity tried 
appellant is not known. None of those who were victims of crime were selected 
for the trial panel although they assured the Court that their experiences would 
not affect their judgment. 5/ Those who were called on to judge appellant, 
however, were not specifically asked whether what ‘others had disclosed on voire 
dire had affected their partiality toward appellant. However, it ts not 
difficult to conclude that what they had heard from fellow jurors would not 
leave some impression upon them and affect their partiality to sone degree. 

The entire purpose aside from saving time for rejecting irrelevant and 
immaterial evidence is that it creates bias or in other words leaves the jury 
less impartial than it would otherwise be toward those on trial. 6/ Therefore, 
it cannot be said that bringing to the attention of the jury the way in which 
some of their friends suffered from crime, especially fellow jurynen, was not 
prejudicial to appellant's right to a fair trial. The fact that this arose 
before testimony was heard and the trial panel actually sworn is not material 


to the harm suffered. As Lord Coke declared more than 300 years ago, a juror 


LD 


1/ This part of the voire dire covered pages 14-30 or 18 of 38 1/2 pages 
of the voire dire transcript . 

2/ Ibid. 3/ Jurors Gaskin, Hardy and Church mentioned unauthorized use of 
a vehicle, Juror Church had her automobile broken into 3 times. Jurors Bundy, 
Ricks, Junkarri and Goins mentioned housebreakings and burgulary; and Juror 
Ellicott's husband was recently hospitalized after being robbed. 


4] Tr 14-30. 5/ Tr 36 6/ McCormick on Evidence, 320-325 (1954). 
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must stana “indiirereut as he stands uaswurne.’ 1/ ‘ais vignt ts deniea 


whare events at trial excetes an atmosphere so that the jury parel does not 


"'stand indifferent in the cause.'-2/ 


The effect of hearing or considering matters outside the evidence is 
illustrated by People v. Stacey, 25 I11.2d 258, 184 N.E. ed 866 (1962) which 
mentions jurors being quoted in a newspaper saying that they imposed a 299 year 
sentence on the defendant after learning that Nathan Leopold who had received a 
sentence of life plus 99 years had been paroled. It will be noted that Nathan 
Leopold's crime had no relationship to the crime being tried in that case any 


more than it was relevant for the jury to hear the accounts of fellow-jurymen 


victims while appellant stood on trial. 
The results of tests conducted in a series of mock trials illustrates how 
juries are influenced by inadmissible matters brought to their attention: 


"In one set of trials in this series it was revealed that the defendant 
was not insured; in the second set, it was revealed that the defendant 
was insured but no objection was made and no further attention was paid 
to the issue; in the third set, it was revealed that the defendant was 
insured and the jury was instructed to disregard the disclosure. In the 
first set, judgments averaged $33,000; in the second, $37,000; and in the 
third, $46,000, although in this third set no express references were 
made to insurance during the jury's deliberations. In addition, another 
study involving four 'mock jury trials’ gave rise to a "finding that all 
four 'prejudiced’ juries made reference to the outside [extrajudicial] 
evidence’ and that ' one jury of the four actually used the material in 
its deliberation, contrary to the judge's instruction.'" 3/ 


It cannot be said that such prejudice would be immaterial to appellant's 


defense. As Charles Herman Kinnane points out: 


"One can readily see how friendship, enmity, or a particular abhorrence of 
a particular line of conduct about to be tried in the case might, even 
inspite of a desire on the part of the juror to be fair, be a factor which 
might favor one or the other of the parties. As a matter of fact, the suit 
is often won or lost in the very stage of selecting the jury, and his work 
in selecting the jurors for the particular trial is sometimes the most 
important work ‘that counsel may do in the course of the whole trial."4/ 


i 


1/ Co. Litt. 155b. 2/ Rust v. Reid, 124 Va. 1, 97 S.E.324, 328 (1918). 


3/ ABA Project on Minimum Standards for Criminal Justice Relating to Fair 
Trial and Free Press, 64-65 (1966). 


4/ anglo-American Law, 559 (2nd Ed. 1952). 


Another supporting consideration showing the harm done to appellant at 
voire dire is the strong exclusionary rule of prejudicial and irrelevant and 
immaterial matters. As was recently pointed out in United States v. Roberts, 

18 USCMA 42, 45, 39 CMR 42, 45 (1968): 
"It is axiomatic that the prosecution should not attempt to excite 

the pzesions of the fact finders by evidence which, even if otherwise 

admisa.uole, is unduly inflamatory. We so stated in United States v. Thomas, 
6 USCMA 92, 97, 19 CMR 218; citing People v. Burns, 109 Cal. App. 2d 524, 
241 P.2d 308 (1952) ; Avirett v. State, 128 Tex Crim App 647, 84;S.W. 2d 482 

(1935). Indeed, where it is irrelevant, its admission is prejudicial. See 

1 Whatron Criminal Evidence, 12th ed. §160, pages 311 (citation at footnetes 

7 and 8 omitted). As stated in Underhill, A Treateise on the Law of Criminal 

Evidence, 5th ed §11, page 14: ‘Evidence which has no tendency to prove 
or disprove any issue involved in the case should be excluded as a matter 
of course. This is particularly true of matters foreign to the controversy 
which excite the jury's prejudice or passion. . ." 
Many of the Federal Rules of Criminal Procedure expressly seek to assure 
that the jury will have no opportunity to hear certain things. Rule 12(b)'s 
purpose in requirng certain matters be brought to the court's attention as 
pretrial motions undoubtedly had this purpose. Rule 30 had a similar purpese 
in requiring requests for jury instructions and objections thereto being made 
“outside of the hearing of the jury and, on request of any party, out of the 


presence of the jury." 


It is therefore evident that plain and reversible error under Rule 52(b) 


of the Federal Rules of Criminal Procedure was comitted when the court failed 
to dismiss the panel sua sponte and order a new panel and take other actions 
needed to assure appellant's Sixth Amendment right to an impartial jury 


not tainted with a fear that another crime should not go unpunished and thus 


stampeded into more readily convicting appellant. 

Appellant therefore for the above reasons submits that this Court 
should reverse his conviction and order his retrial before an impartial 
jury unless this Court should order the dismissal of the indictment as 


requested elsewhere in this Brief. 
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III. APPELLANT WAS DENIED HIS SIXTH AMENDMENT RIGHT 
TO COMPULSORY PROCESS FOR OBTAINING WITNESSES 
IN HIS FAVOR. 


a 


Appellant submits that he was denied his Sixth Amendment right to 
compulsory process in obtaining witnesses in his favor. 

Appellant did not deny driving the automobile of the complaining witness, 
William Smith, but claimed that he drove it with the permission of Robert 
Jackson, otherwise known as Slim, whom he believed * .:: had the permission or 
right to use the Smith automobile. 1/ Although the ignition in the car was 
activated by means of crossed wires, appellant had been told that this was done 


because the key was broken in the lock. 2/ If appellant did not know that 


the automobile was being used without the consent of the owner, he would lack 


the intent necessary for a conviction. Allen v. United States, 103 U.S. App. 
D.C. 184, 257 F.2d 188 (1958); Epps v. United States, 81 U.S. App. D.C, 244, 
157 Fed 11 (1946); Kempzv. United States, 114 U.S. App. D.C. 88, 311 F.2d 774 
(1962); Stevens v. United States, 115 U.S. App. D.C. 332, 319 F.2d 733 (1963). 
Corroboration of his testimony by Slim would have thus provided him with a 
good defense. 

Appellant testified that he had tried to locate Slim in order that defense 
counsel might issue subpoenas for Slim's presence as a defense witness. 3/ 
The prosecutor's own witness, Robert Wilson, had testified that appellant was 
with Slim and that they had the automobile together. 4/ It is therefore clear 
that Slim was not an invention of appellants and could probably throw light 
on what had happened potentially favorable to appellant. 

Although no reported cases can be found where the trial court armed with 


such information issues bench warrants for missing witnesses, this does happen 
Ee 


1/ Tr 205, 198 2/ Tr 200-201 3/ Tr 201-202. 4/ Tr 85,87 (mentioning that 
$lim was the driver of the Smith automobile ) and 88 (again mentioning Slim as 
the driver of the Smith automobile), 100 (mention of the same), 102 (same), and 
105 (claim made apparently by Slim that Smith loaned him the car). 
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from time to time in the District Court. In United States ve Brown and Harling, 


Crim. No. 990-66 (D.C., Unreported), a defense witness, Elijah Kittreal,testi- 
fied that he had taken two other men to the home of the complaining witness 
who testified that the defendants robbed him while there. Defense counsel 
advised the court of their attempts to locate the other two men which had been 
unsuccessful, Thereupon Judge Aubrey Robinson issued a bench warrant for the 
one man's appearance the name of which was known. The U.S, Marshall's office 
was able to locate him and he was called as the court's witness. He confirmed 
what Kittreal had stated and his testimony was probably the most important 
single event in leading to acquittal of both defendants, 

Inasmuch as appellant's account of what happened was fully corroborated 
by the Government's witness, Robert Wilson,both as to Slim having the car 
before appellant drove it 1/ and representing that Smith had given him 
permission to use it,2/ the representation by the Government attorney, Mr. 
Miller, that "[t]he government has not had up until now any knowledge up until 
now of his [Slim's] existence as a witness for the purpose of this case," and 
should assume no responsibility for bringing him to court 3/ is incredible. 

Tf the testimony of appellant and Wilson are correct, then Slim was probably 
the most important witness in the case and might very well have exculpated 
appellant. Under these circumstances, the prosecutor as well as the Court 
had a positive duty to make some effort to locate Slim in order that the 
truth might be known. Berger v. United States, 295 U.S. 78. 

This Court vider circumstances such as these has ordered a new trial 
for the accused. In Griffin v. United States, 87 U.S. App. D.C. j172, 183 F.2d 
990 (1950), this Court ordered a new trial because of new evidence that the 


the decedent haad been found with a knife in his pocket. This Court stated: 
TT "$s 
1/ Tr 87,88,100, 102, 105. 2/ Tr 205, 198. 3/ Tr 229. 
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It would be unfair not to add that we have confidence in the good 
faith of the prosecution. . . However, the case emphasizes the necessity 
of disclosure by the prosecution of evidence that may reasonably be 
considered admissible and useful to the defense" 1/ 

Similarly in Levin v. Katzenbach, 363 F.2d 287 (D.C. Cir. 1966), this 
Court ordered a new trial for the non-disclosure by the Government eventhough 
there was a strong possibility that the defense could have found the witness 
had it really tried. 

These cases emphasize the right of the accused to have all potentially 
exculpatory evidence brought forth in his behalf, without which there is 
not due process of law guaranteed by the Fifth Amendment. 

In this respect, appellant also points out to the Court that defense 
counsel, Mr. Parker, made repeated demands to interview the Government's 
witness, Mr. Wilson before he took the stand, 2/ The prosecutor contended that 
defense counsel should not be allowed to interview Wilson because he had as 
much opportunity prior to trial as the prosecutor to interview Wilson. 3/ 

It therefore appears from the record that defense counsel did not get the 
opportunity to interview Wilson before he took the stand, 4/ 

Defense counsel explained why he did not interview Wilson before he 
was called by the Government, namely, that he considered Wilson who had also 
been é¢e sed of the same offense as appellant beyond his reach on ethical 
grounds. 3?/ The court recognized that Wilson might be charged with the crime 
and ordered the provision of counsel for him to aid him in deciding whether or 
not to testify §/ thereby showing agreement with the contention of defense 


counsel as to Wilson's status as an accused needing counsel, Under these 


circumstances, Wilson was as unavailable to defense counsel as if he had been 


Ne eee ————— ee 


1/ 87 U.S. App. D.C. at 175, 185 F.2d at 993. 


2/ Tr 70,71, 72-74,82. 3/ Tr 74 4/ Tr 70-85 5/ Tr 72-74. Note Cannon 9 
of the ABA Cannons of Legal Ethics: "A lawyer should not in any way communicate 
with a party represented by counsel. . . but should deal only with counsel." 


6/ Tr.76,78. 
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on another planet. Defense counsel not only had a right to interview Wilson, an 


eye witness, he had a duty to do so. Whitsley v. Cunningham, 205 Va. 251, 135 S.E. 


2d 823 (1964). 

It is clear that under the circumstances, appellant's over all right 
to have evidence favorable to him brought forth guaranteed by the Sixth 
Amendment 1/ included the right to have the Court order that defense counsel 
be allowed to interview him before he took the stand. In Bobo v. Commonwealth, 
187 Va. 774, 779, 48 S.E, 2d 213, 215 (1948), the Virginia Supreme Court of 
Appeals held that it had the power to order the Government attorney to permit 
defense counsel to interview a government witness. It stated: 

"Lan accused has the unqualified right to 'call for evidence in his 
favor.' This includes the right to prepare for trial which, in ‘turn 
amceoces the right to interview material witnesses and to ascertain the 
trutl 

One can only speculate as to what defense counsel might have uncovered 
had he been able to interview Wilson before he took the stand which would 
have proven helpful to appellant's case. He might, for example, have learned 
of some clue where Slim might be found. He might have bean able to make 
advance preparations for more fully corroborating appellant's testimony that 
Slim held himself out and acted as the owner of the Smith-automobile and that 
the automobile was damaged while Slim was driving it or before Slim turned it 
over to appellant. However thorough defense counsel's cross examination of 
Wilson might have been or accurate the representations as to his expected 
testimony from the prosecutor, they could hardly serve as a substitute for 
an interview. In an interview, counsel might have learned things from the 
defense standpoint as the prosecutor leamed them from a prosecution 
standpoint. In addition, defense counsel would not be burdened by the 


exclusionary rules of evidence present at trial as a means of learning facts 


upon which admissible evidence might be obtained. In addition, defense counsel 
TC 

i/ E.g. right to counsel, speedy and public trial, compulsory process to 
compel presence of witnesses. 
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wight wel. heave necded cime tu cnaulyze what ae naa learned, dratt questions to 
ask in examinaticn, and cther acts of >reparation which he had a right and 
duty to make. All of these opportunities were denied him with the risk that 
appellant's right to a fair trial was seriously jeopardized. 
Appellant therefore submits that as a matter of law, he is entitled to 
a new trial in which he will have the opportunity to have all material 


witnesses interviewed in his behalf and compulsory process issued for finding 


them and bringing them to trial which he was denied in the trial in which he 


was convicted, 


IV. APPELLANT WAS IMPROPERLY SENTENCED BY A JUDGE OTHER THAN 
THE ONE WHO PRESIDED AT HIS TRIAL. 
Appellant submits that the temporary absence of Judge Waddy who tried 
him did not justify Chief Judge Curran in imposing sentence against hin. 
Federal Rule of Criminal Procedure 25 (b) provides: 

"If by reason of absence, death, sickness or other disability of the 
judge before whom the defendant has been tried is unable to perform the 
duties to be performed by the court after a ver@ét or finding of guilt, 
any other judge regularly sitting in or assigned to the court may perform 
those duties;bct.if. sg<h other judge is satisfied that he cannot perform 
those duties because he did not preside at the trial or for any other 
reason, he may in his discretion grant a new trial." 

In practice this Rule has been interpreted narrowly to favor the judge 


who presided at trial to continue presiding at sentencing and other post- 


conviction matters. Connelly v. United States, 249 F.2d 756 (8th Cir. 1957); 


Carbo v. United States, 314 F.2d 718, 749 (9th Cir. 1963); Bennett v. United 


States, 285 F.2d 567, 572 (5th Cir. 1960); Coleman v. United States, 118 U.S. 
App. D.C. 168, 334 F.2d 558 (1964).In each of these cases the earlier judge 
had either died, was permanently disabled or for other reason unlikely to be 
able to return to the bench for an indefinite period of time. Also in each 
of those cases, the record shows that the new judges became thoroughly 
familiar with the trial transcript and the witnesses so as to learn what had 


taken place at trial. These cases are consistent with the decision in 
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United States v. Harding, 26 Fed Cas. 130, 136 (Fed. Cas. No. 15,301) (E.D. 


Pa. 1846), wuich scacea: 

"Ye are called on to pronounce the sentence of death against a man whom 
the judge that tried him may nave thought clearly innocent; and to measure 
out sentences of imprisonment and fines against two others in terms and 
amounts resting in cur discretion, without judicial information of their 
grades of guilt. The record which is before us is, of course, barren of 
facts. The notes of cowisel for the prosecution made to assist them in 
argument, but not professing to detail the evidence in the words of 
the witnesses, still less affecting to portray their spirit and manner,-- 

these and the columns cf an irresponsible newspaper, that gives sometimes 
language of the witness, sometimes its import, and sometimes the reporter's 
opinion of the value,-- these and nothing more, are to form the basis of 
our judicial action. The notes of the judge who tried the case upon the 
merits, the certificate of his opinion, if, indeed he had formed one, --the 
very material for our review,-- these are not before us." 
The Harding court further noted up to the time of sentencing the | trial court 
could find him not guilty or sua sponte order a new trial as further reason why 
a substitute judge should not impose sentence, As noted earlier, the absence 
of a material witness who might have offered exculpatory evidence in appellant's 
behalf might well have prompted Judge Waddy to order 2 new trial or give 
appellant a light sentence to mitigate against the risks of injustice at 
triel, 

The rationale behind the Harding Case is recognized by appellate courts 
which consider the superior opportunities of the trial courts to weigh the 
demeanor of the witnesses as one of the important reasons why they should not 
disturb trial court sentences. E.g., United States v, Birnbaum, 402 F.2d 24,30 
(2nd Cir. 1968); Heath v, United States, 375 F.2d 521 (8th Cir. 1967); United 
States v. Picocioli, 352 F.2d 856, 859-860 (end Cir. 1965); Mount v. United 
States, 333 F.2d 39, 45 (5th Cir. 1964); Pependrea v. United States, 275 F.2d 
325, 329-330 (9th Cir. 1960); Roth v. Rosenberg, 195 F.2d 583, 603-609 (2nd 
Cir. 1952). The same rationale would apply to a new judge in the District ' 
Court taking over and imposing sentence in a case tried by a different judge. 


It should be noted that while 24 D.C.C. § 103 and Rule 32 (¢) (2) of the 
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Federal Rules of Criminal Procedure provide for presentence reports concerning 
an accused's characteristics, past record and behavior, the sentencing judge 
should also consider the evidence presented at trial in making the punishment 
fit the crime. Ishkanian v. United States, 35 A.2d 176 (D.C. Mun. App. 1956). 
The judge's opportunity to observe the accused at trial and learn about him 
first hand from the witnesses also enables the judge to make his own appraisal 
of the accused beyond the second and third hand information which he obtains 
in the presentence reports. Matters of extenuatton may also be noted by the 
court during trial which might prove helpful to the accused, 

Therefore, for the foregoing reasons, appellant submits that it was 
improper of Chief Judge Curran to impose sentence upon him instead of Judge 
Waddy, and that if he is not entitled to other relief, he is in the least 
entitled to resentencing to be imposed by Judge Waddy rather than Chief Judge 


Curran. 


CONCLUS ION 


Appellant submits that he has shown in his argument @ persistent 


disregard for his fundamental constitutional rights following his indictment 


through sentencing. He was denied assistance of counsel at arraignment with 
possible prejudice’ to him. He was denied his right to an impartial jury by 
the manner in which voire dire was conducted. He was denied the opportunity 
of calling an important defense witness and iggerviewing another material 
witness before he took the stand who might have even more fully corroborated 
appellant's innocence. And he was denied the benefits of having the trial 
judge sentence him. He submits that he should therefore have the indictment 
ageinst him dismissed with prejudice or in the very least a new trial ordered 
where his rights will be fully protected. 

Respectfully Submitted 


Noel H. Thompson 
Counsel for Appellant 
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APPELLANT'S REPLY TO PART OF APPELLEE'S 
BRIEF--ISSUE OF PREJUDICE ARISING FROM 
LACK OF COURT APPOINTED COUNSEL AT ARRAIGNMENT, 


ee 


Appellant without implying any agreement with the conclusions suggested 


by appellee that other arguments raised by him in his appeal brief are 
frivolous would like to reply to appellee's brief charging that failure to 


assure counsel for appellant was non-prejudicial and frivolous. 


In Crain v. United States, 162 U.S. 625, 638 (1896), the Supreme Court 
held that improper arraignment without counsel could be raised for the first 
time on appeal because arraignment is an essential step in the preceedings 
against the accused. The Supreme Court held that mere. failure of the accure4 
to object to an improper arraignment, if there was ene, did not waive the 
right. The Court accordingly ordered a retrial of the accused after a 
proper arraignment. : 

In Hamilton v. Alabama, 366 U.S, 5@, 54 f.n. & (1961), the Court 
cited Rules 10 and 11 of the Federal Rules of Criminal Procedure as showi~ ; 
that arraignment is the first step in a Federal criminal trial because it is 
a gine qua non to the trial itself by formlating the issue te be tried. 


The Court further stated at page 55 that deniel of counsel at) arraignment 


se gorse 
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would create prima facie prejudice which is presumed. The court stated: 
"In this case. . . the degree of prejudice can never be known, Only 
the presence of counsel could have enabled this accused to know all 
the defenses available to him and to plead intelligently." » 
Although the Court in the subsequent case of McConnell v. Rhay, 393 U.S. 
2, 3 (1968) mentioned the right to arraignment in certain cases, citing 
Hamilton v. Alabama, 368 U.S. 52 (1961), it is clear that the Court did not 


in any manner imply that there is not an absolute right to counsel at 


arraignment in a Federal criminal prosecution as shown above. 


In addition, appellee's argument that cheretwas no showing until 
after arraignment that appellant was indigent should deprive him of the 
right of counsel at arraignment is fatuous. Nothing in the record 
indeates that. appellant was not indigent at the time of his arraignment. 


However, even if it is‘ assumed that he became indigent following his 


arraignment, he would still have a right under Rule 44 of the: Federal Rules 


of Criminal Procedure not to be arraigned without counsel . 

Cases cited by appellee which begun prier to 1966 when Rule 44 of the 
Federal Rules of Criminal Procedure became effective and machinery had been 
fully adopted for implementing 18 U.S.C. §3006(A) (Criminal Justice Act of 
1964) are hardly applicable any longer in view of the changes required by 
these new provisions. It is accordingly submitted that in view of these 
developments in the law, there is nothing frivoleus about the peint raised 
by appellant in his brief. ; 

Respectfully Submitted 

Noel H. Thempsen 

919-18th Street, N.W.. 

Washington, D.C. 20006, Teles659-1920 
Attorney for Appellant 

(Appointed by this Court) 
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